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I. IIDODUC'lIOII

1. The United States Interactive & Microwave Television

Association ("USIMTA") and the United States Independent

Personal Communication Association ("USIPCA") 1/, pursuant to

Sections 1.415 and 1.419 of the Commission's Rules and Public

Notice, DA 94-1560, released December 21, 1994, submit these

comments in response to the Third Memorandum Opinion and Order

and Further Notice of Proposed Rulemaking ("FNPBM"), released

Auqust 17, 1994, PP Docket No. 93-253, FCC 94-219.

1/ USIMTA/USIPCA are nonprofit associations comprised of wireless
cable TV operators, interactive TV operators, specialized mobile
radio operators, paqinq operators, licensees, license
applicants, equipment manufacturers, small businesses and
desiqnated entities. ~
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2. USIMTA/USIPCA urge the co..ission to adopt very

aggressive measures to ensure maxillUll participation in the

narrowband PCS auctions by small businesses and other designated

entities. SlIall businesses, women and minority-owned businesses

have historically been excluded from participation in the

telecommunications industry. To rectify the under-

representation of small businesses and other designated entities

in the teleco_unications industry, Congress enacted section

309(j) (4) (D) of the Co..unications Act which requires the

Commission to ensure that sllall businesses and other designated

entities are given the opportunity to participate in the

provision of spectrum-based services.

3. While the Commission is to be comaended for its

proposals in the narrowband PCS licensing proceeding that are

designed to facilitate sllall business and other designated

entity participation in the narrowband PCS license auctions, the

proposals made in the FNPBM and Public Notice are insufficient

to provide slIall businesses with a trUly meaningfUl opportunity

to participate in spectrum-based services. In order to

encourage maximlDl participation by entities that have

historically been excluded froll telecommunications, the

Commission should: (1) define small business as an entity that

has no more than a $6 million net worth and after federal income

taxes does not have in excess of $2 million in annual profits

for the previous two years; (2) make all remaininq narrowband
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PCS licenses available to qualifying designated entity bidding

credits, tax certificates and installaent payments; (3) retain

BTA licenses; and (4) auction the BTA licenses before auctioning

the MTA licenses. Adopting these ••asures is clearly within the

public interest of providing opportunities to small businesses

and other designated entities that have been and still are

under-represented in the telecommunications industry.

II. ~ .li9~ili~y .eeair....~. .or .ar~icipa~iD9 ID The
PJ:'OPO." Dtrepr••eur.· Blook. b4 DefiDitioD Of _11
...i ld .. Alt.red To Co.fora with TraditioDa1
_11 i ••••••

4. In the FNPRK, the co_ission proposes to set the

financial cap for an entity's eligibility to bid in the proposed

narrowband entrepreneurs' block at $125 million in gross

revenues and less than $500 million in total assets. (! 79, p.

37) The co_ission has erroneously concluded that the $125

million gross revenue/$500 million asset caps will have the

effect of excluding the large companies that would easily be

able to outbid typical designated entities and frustrate

Congress' goal of disseminating licenses among a diversity of

licensees. To the contrary, the standards proposed by the

Commission effectively allow relatively large companies to

compete with the smallest of companies that are more likely to

be owned by women and minorities. The net result of this will

undoubtedly be that companies that are just under the cap will
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outbid companies that are far below, notwithstandinq the ability

of the smaller companies to raise capital.

5. Similarly, the co_i.sion •s proposed financial

definition of small business to be used in the proposed

entrepreneurs' block should be altered in accordance with the

definition of small business as determined by the Small Business

Administration ("SBA"). In the Second Re,port and Order, PP

Docket No. 93-253, 9 FCC Red 2348, 1267, released April 20,

1994, the Co_ission correctly adopted the SSA definition of

small business as an entity that has no more than a $6 million

net worth and after federal income taxes does not have in excess

of $2 million in annual profits for the previous two years.

However, in the FNPRM the cOlllJllission proposes usinq a $40

million qross revenue standard and a $500 million (i.e., one

half billion dollars) cap in total assets for small businesses

that bid in the proposed entrepreneurs' block. Businesses that

qualify usinq the proposed standard would be eliqible for a 10%

biddinq credit and installment payments.

7. The $40 million qross revenue standard for small

businesses makes a mockery of Conqress' qoal of providinq small

businesses and other desiqnated entities with an opportunity to

participate in spectrum-based services. Conqress specifically

identified small businesses as one of the under-represented

qroups in telecolllJllunications for which opportunities to
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participate in spectrua-based services must be granted.~/ The

Commission is not fUlfillinq congress' Ilandate by ostensibly

offerinq assistance to small business while at the same time

modifyinq the definition of small business so that the pool of

qualifyinq applicants is larqer. If the applicant pool is

increased, the companies that have traditionally been considered

"sllall" by SBA standards are once aqain placed at a competitive

disadvantaqe aqainst companies that are likely to be

sUbstantially larqer. The Coamission should adopt the

traditional SBA $6 million net worth definition of small

business in order to maintain a smaller applicant pool of

companies that are truly small since this is the qroup of

businesses that historically has not been a major participant in

the telecommunications industry.

III. '1Ja. Bl..iacJ credU:., laa1:a11lleat .apaut., b4 'las
certifiaat.. IfIaat ft. c~i••ioll .ropo••• '1'0 utili•• III ft•
..tr..r ...... • Block 8hould .. Availabl. '10 Qualifyillq
Biddar. lOr All Lio......

8. In addition to providinq biddinq credits, installment

payments, and tax certificates to desiqnated entities that bid

in the entrepreneurs' blocks, the Commission should qrant the

same benefits to qualifyinq desiqnated entities that bid on

licenses that are not reserved for the entrepreneurs' blocks.

Providinq benefits only to those desiqnated entities that bid in

~/ fNPRM, ! 65.
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the entrepreneurs' blocks li.its the nWlber of licenses that

designated entities can realistically expect to win. Designated

entities should be able to receive bidding credits, installment

payments, and tax certificates when bidding in non-

entrepreneurial blocks as well as when bidding in the

entrepreneurs' blocks. This proposal would encourage maximum

participation by designated entities in spectrum-based services

as mandated by Conqress.

IV. ft. eo-i••ioa .Jaould JIot .....i.,..t. ft. Two 8D Lic•••••
a. .-Vio..l Lic••••• ADd .~ould Lic•••• ft. 8~A·•••for.
'1'1le .,.1.'.
9. In the FNPBM, the co..ission proposes to redesignate

the two BTA licenses as reqional licenses as a means to achieve

larger geographic license sizes. USIMTA/USIPCA oppose this

proposal on the basis that larger geographic licenses will

undoubtedly be .are expensive and therefore unavailable to small

businesses that would quickly be outbid for licenses for such

larger areas. The pUblic interest is better served by

allocating more smaller areas for licenses rather than a fewer

number of larger license areas. The greater the number of

available licenses, the greater are the opportunities for small

businesses and other designated entities to participate in

spectrum-based services. Retaining BTA •s is in the pUblic

interest of ensuring that designated entities have a meaningfUl

opportunity to participate in PCS as mandated by Congress.
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10. In addition, there are economic advantages to be

gained that are in the public interest by licensing on a smaller

rather than larger area basis. The revenue generated by

licenses granted in the regional narrowband auction, as a

function of population within the area to be served (i. e. ,

expressed as "cents/pop"), significantly exceeded the revenue

generated from licenses granted in the nationwide narrowband

auction.1/ It is evident that licenses for smaller areas are

more valuable per pop than licenses for larger areas. Retaining

STAls will generate more revenue for the government than will

licensing on a larger scale.

11. As a related matter, the Commission should license the

STAls before the MTAls to give small businesses and designated

entities the opportunity to participate before all of the larger

licenses are taken by larger companies. Licensing the STAls

last gives the larger companies a head start in providing PCS to

the public. The co_ission would better serve the pUblic

interest of increasing participation in telecommunications by

small businesses and other designated entities by giving these

1/ ~ Attached analysis of the approximate generated revenues
on a per popUlation basis for the nationwide and regional pes
licenses that have already been auctioned. The first column of
the chart identifies either nationwide or individual regional
licenses. The second column identifies the individual licenses.
The third column, "Spectrua" , is the total sua of the amount of
frequency that was auctioned (i. e., two 50 kHz licenses equal
100, while one 50 kHz and one 12.5 kHz license equal 62.5).
The fourth column consists of the price paid for the license.
The fifth column is actually dollars per pop, which was
determined by dividinq the price paid, for the national or
regional license, by the relevant population.
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entities the opportunity to bid on PCS licenses before larqer

area licenses are taken by companies that have a competitive

advantaqe.

v. CODolu.IOJl

12. USIMTA/USIPCA commend the efforts the Commission has

made toward includinq desiqnated entities in the narrowband PCS

licensinq process. However, USIMTA/USIPCA believes the

commission should take more aqqressive steps to ensure that

desiqnated entities have an opportunity to participate in

spectrum-based services as mandated by Conqress.

ResPectfully SUbmitted,

By:
RObert E. Levine
Latrice Kirkland

Mullin, Rhyne, Emmons and Topel, P.C.
1225 Connecticut Ave, #300
washinqton, D.C. 20036
(202) 659-4700

Their Counsel

January 13, 1995
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